LICENSE AGREEMENT

THIS LICENSE IS AGREED the ____day of ____________ 200_ BETWEEN TCMtests, LLC of 150 East Huron Street, Suite 1104, Chicago Illinois (the “TCMtests”) and

_____________________________ of ___________________________________________

   [full contractual Schoolname]                [full address] (the “Subscriber Institution”)

WHEREAS, TCMtests holds the rights granted under this License and whereas the

Subscriber Institution desires to use the rights and TCMtests desires to grant to the Subscriber Institution the license to use the rights, subject to the terms and conditions of this License Agreement,

IT IS AGREED AS FOLLOWS:

1. DEFINITIONS

1.1.  In this License, the following terms shall have the following meanings:

“Authorized Users” are the current dean of the Subscriber Institution, each Professor identified pursuant to paragraph 3.2.2, and each Student identified pursuant to 3.2.2.

“Student” is an individual who is currently enrolled in a class which is offered by the Subscriber Institution.

“Professor” is an individual who is employed by or is an agent of the Subscriber Institution and whose job duties specifically include providing educational or training services to Students.

“Educational Use” is the use of the Licensed Materials by a Professor or Student of the Subscriber Institution for private study, a face-to-face teaching situation or for preparation to enter into a face-to-face teaching situation.

“Commercial Use” is the use of the Licensed Materials for the purposes of monetary reward (whether by or for the Subscriber Institution or an Authorized User) by means of sale, loan, distribution, or other form of exploitation of the Licensed Materials.

“Licensed Materials” are the materials for which an Authorized User has subscribed pursuant to Section 3.

2. LICENSE

2.1.  Upon satisfaction of the conditions set forth in Section 3 by Subscriber Institution, TCMtests grants to Authorized Users the non-exclusive and non-transferable right to access and use the Licensed Materials by means of a TCMtests password ("Password") to be issued to each Authorized User by TCMtests for the purposes of Educational Use only, subject to the terms and conditions of this License Agreement.

2.2 This License granted in Section 2.1 shall commence on _______________[DATE] and shall remain in effect for three months and shall then terminate unless the parties agree in writing to renew or extend the license on the same terms or as may be agreed in writing at the time.

3. PAYMENT

3.1.  Subscriber Institution agrees to subscribe each Student of the Subscriber Institution for at least one of the Professional Comprehensive Review Subscription, College Exam Review Subscription and California Exam Review Subscription pursuant to the Subscription Fees set forth in Appendix A.

3.2.  At least 10 days prior the beginning of each semester (or trimester if applicable) during the term of this License Agreement, Subscriber Institution shall send the following to TCMtests by either United States Postal Service Express Mail.


3.2.1.  An official roster listing each Student of Subscriber Institution.


3.2.2.  An enrollment form listing the first name, last name and email address for each student.  See Appendix C.


3.2.3.  A fee payable to TCMtests, LLC in an amount pursuant to the Subscription Fees set forth in Appendix A.  Payment is to be made via a cheque drawn on the School’s account.

3.3.  In the event that Subscriber Institution fails to send TCMtests the materials set forth in paragraphs 3.2.1, 3.2.2 and 3.2.3 within the time period set forth in paragraph 3.2, the license granted herein will commence within ten (10) days of receipt by TCMtests of all items set forth in paragraphs 3.2.1, 3.2.2, and 3.2.3.

3.4.  In the event that individuals enroll for classes of Subscriber Institution after satisfaction of paragraph 3.2, Subscriber Institution agrees to identify these students in the manner described in paragraph 3.2.2 and submit a check payable to TCMtests, LLC in an amount pursuant to the Subscription Fees set forth in Appendix A for these additional students.  At the option of Subscriber Institution, the subscription fees for these additional students may be paid via cheque.  The license granted herein with respect to these additional students will commence within three (3) days of satisfaction of all items set forth in this paragraph.

3.5 TCMtests, LLC hereby represents and warrants that no commission, finder’s fee or other similar payment is being made to any Professor, Student, or staff member of the Subscriber Institution in connection with this agreement.  In the event that the Subscriber Institution discovers that any commission, finder’s fee or other similar payment has been made by TCMtests, LLC in connection with this agreement, TCMtests, LLC shall reimburse the Subscriber Institution in an amount equal to the payment, finder’s fee or similar payment.
4. PROHIBITED USES

4.1.  Each Authorized User is prohibited from:


4.1.1.  removing or altering TCMtests’ copyright notices or other means of identification or disclaimers as they appear in the Licensed Materials;


4.1.2.  distributing any part of the Licensed Materials on any electronic network, including without limitation the Internet;


4.1.3.  using all or any part of the Licensed Materials for any Commercial Use;


4.1.4.  distributing any part of the Licensed Materials to anyone other than Authorized Users; and


4.1.5.  permitting third parties to access the Licensed Materials using the Authorized User’s Password.

4.1.6 using all or any part of the Licensed Materials in a non-electronic distribution within or outside the Subscriber Institution
5. SUBSCRIBER INSTITUTION’S UNDERTAKINGS

5.1.  The Subscriber Institution shall:


5.1.1.  use reasonable endeavors to ensure that each Authorized User is appropriately

notified of the prohibited uses set forth in Section 4 and of the sanctions, including disciplinary actions, which the Subscriber Institution imposes for failing to comply;


5.1.2.  use reasonable endeavors to notify each Authorized User of the terms and

conditions of this License Agreement and take steps to protect the Licensed Materials from unauthorized use or other breach of this License Agreement; 


5.1.3.  use reasonable endeavors to monitor compliance and immediately upon

becoming aware of any unauthorized use or other breach, inform TCMtests and take all reasonable and appropriate steps, including disciplinary action, both to ensure that such activity ceases and to prevent any recurrence;


5.1.4.  require each Authorized User to answer surveys related to the Licensed Materials and related information as may be asked by TCMtests from time to time;


5.1.5.  require each Student to provide TCMtests a copy of their pass or failure letter from the applicable board to maintain statistics regarding the use of the Licensed Materials; and


5.1.6.  not charge any Student an amount for the Licensed Materials that is greater than the then prevailing subscription fee charged by TCMtests to the general public.

6. TERM AND TERMINATION

6.1.  In addition to automatic termination (unless renewed) under paragraph 2.2, TCMtests reserves the right to terminate this License Agreement at any time if Subscriber Institution violates any provision of this License Agreement or if any Authorized User violates Section 4.

7. LIMITATION OF LIABILITY 
7.1. TCMTESTS DOES NOT MAKE ANY REPRESENTATION REGARDING THE ACCURACY OR COMPLETENESS OF THE LICENSED MATERIALS.  EXCEPT AS SPECIFICALLY PROVIDED IN THIS LICENSE AGREEMENT, THE LICENSED MATERIALS ARE PROVIDED TO THE AUTHORIZED USERS “AS IS.”  TCMTESTS MAKES NO OTHER WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED. TCMTESTS DOES NOT WARRANT THE ACCURACY, COMPLETENESS, PERFORMANCE, CURRENCY, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE OF THE LICENSED MATERIALS TO AUTHORIZED USERS. 

TCMTESTS DISCLAIMS ALL RESPONSIBILITY FOR ANY LOSS OR CLAIM OF ANY KIND RESULTING FROM, ARISING OUT OF, OR IN ANY WAY RELATED TO (A) ERRORS IN OR OMISSIONS FROM ANY LICENSED MATERIALS, INCLUDING TECHNICAL INACCURACIES AND TYPOGRAPHICAL ERRORS, (B) THE UNAVAILABILITY OF ANY LICENSED MATERIALS, (C) ANY USE OF ANY LICENSED MATERIALS, OR (D) ANY RELIANCE ON THE INFORMATION CONTAINED IN THE LICENSED MATERIALS OR IN ANY CUSTOMER SUPPORT INFORMATION. 

7.2.  In no event shall TCMtests or its officers, directors, employees, shareholders, agents or representatives be liable to the Subscriber Institution, any Authorized User, or any other person for any special, indirect, incidental, exemplary or consequential damages or loss of goodwill in any way arising from or relating to this License Agreement or resulting from the use of or inability to use any Licensed Materials or the performance or non-performance of any obligations under this License Agreement, including the failure of essential purpose. 

7.3.  IN NO EVENT MAY SUBSCRIBER INSTITUTION OR ANY AUTHORIZED USER BRING ANY CLAIM OR CAUSE OF ACTION AGAINST TCMTESTS MORE THAN ONE (1) YEAR AFTER SUCH CLAIM OR CAUSE OF ACTION ARISES. 

7.4.  IF THE FOREGOING LIMITATIONS ARE HELD TO BE UNENFORCEABLE, TCMTESTS’ LIABILITY FOR DAMAGES UNDER THIS LICENSE AGREEMENT TO SUBSCRIBER INSTITUTION, ANY AUTHORIZED USER, OR ANY OTHER PERSON SHALL IN ANY EVENT NOT EXCEED THE AMOUNT OF SUBSCRIPTION FEES PAID BY SUBSCRIBER INSTITUTION FOR THE LICENSED MATERIALS. 

8. MISCELLANEOUS

8.1.  TCMtests shall not be liable for failure to perform any part of this License Agreement where such failure is due to fire, flood, power outages, strikes, labor troubles or other industrial disturbances, inevitable accidents, war (declared or undeclared), acts of terror, commercially unreasonable hostile acts by a third party with respect to the Licensed Materials (including a denial of service attack), embargoes, blockages, legal restrictions, governmental regulations or orders, riots, insurrections, or any cause beyond the control of TCMtests. However, TCMtests shall use diligent efforts to resume performance. This License Agreement shall not be regarded as terminated or frustrated as a result of such failure of performance that does not exceed six (6) months, and the parties shall proceed under this License Agreement when the causes of such non-performance have ceased or have been eliminated. 

8.2.  Should TCMtests or Subscriber Institution fail to exercise or enforce any provision of this License Agreement or to waive any rights in respect thereto, such waiver or failure shall not be construed as constituting a continuing waiver or waiver of any other right. 

8.3.  This License Agreement is to be construed in accordance with and governed by the internal laws of the State of Illinois without giving effect to any choice of law rule that would cause the laws of any jurisdiction other than the internal laws of the State of Illinois to apply to the rights and duties of the parties.  Any dispute regarding this License Agreement shall be subject to the exclusive jurisdiction of the state courts located in Chicago, Illinois (or, if there is federal jurisdiction, the United States District Court for the Northern District of Illinois located in Chicago, Illinois), and the parties agree to submit to the personal and exclusive jurisdiction and venue of these courts. 

8.4.  This License Agreement constitutes the entire agreement between TCMtests and Subscriber Institution, and supersedes all prior or contemporaneous writings, discussions, agreements, and understandings of any kind, with respect to the subject matter of this License Agreement. 

8.5.  If any provision of this License Agreement shall be held to be unenforceable, the parties shall renegotiate those provisions in good faith to be valid, enforceable substitute provisions, which provisions shall reflect as closely as possible the intent of the original provisions of this License Agreement.  If the parties fail to negotiate a substitute provision, this License Agreement will continue in full force and effect without that provision and will be interpreted to reflect the original intent of the parties. 

8.6  TCMtests and Subscriber Institution agree that each is acting independently of the other, that they are not joint venturers, and that neither is an agent, partner or joint venturer of the other. 

8.7.  This License Agreement shall not be changed, modified or amended except by a writing signed by a duly authorized officer of TCMtests and the Subscriber Institution. Subscriber Institution may not assign this License Agreement or any rights or obligations created under this License Agreement without the prior written consent of TCMtests. 

8.8.  The headings in this License Agreement are for convenience of reference only and shall not limit or otherwise affect the meaning hereof. All references to Sections or headings shall be deemed references to such parts of this License Agreement, unless the context shall otherwise require.

8.9  The parties hereto acknowledge and agree that any breach by Subscriber Institution of the terms of this Agreement would give rise to irreparable harm for which money damages would not be an adequate remedy and accordingly the parties agree that, in addition to any other remedies, TCMtests shall be entitled to obtain preliminary or injunctive relief and to enforce the terms of this Agreement by a decree of specific performance.

8.10  In the event of any dispute relating to this Agreement, the losing party shall be liable to pay all reasonable attorney's fees, court costs and other related costs and expenses incurred by the prevailing party in prosecuting its rights hereunder.

8.11  The parties hereto acknowledge that they have both participated in the preparation of this Agreement and, in the event that any question arises regarding its interpretation, no presumption shall be drawn in favor of or against any party hereto with respect to the drafting hereof.

AS WITNESS the hands of the parties the day and year below first written

FOR TCMTESTS, LLC:

________________________________

Name: Richard A. Feely, D.O.

 Date: ______________

Title: President

FOR THE SUBSCRIBER INSTITUTION: [FULL NAME]

Institution (in block capitals): _________________________________________

Signature: _________________________________________________________

Print Name: ________________________________________________________

Position / Title: ______________________       Date: ______________________

APPENDIX A - SUBSCRIPTION FEES

Professional Comprehensive Review Subscription

Access to the Professional Comprehensive Review for all NCCAOM modules which includes Acupuncture, Foundations, Points, Biomedical, and Herbs, in addition TCMtests.com, College Exam Review modules, plus TCMtests.com Reference section which includes; Points Atlas, Points Book, Acupuncture Tables/Charts, Flashcards, Acupuncture Research, and TCMtests.com Book Tests sections.

College Exam Review Subscription
Access to all the College Exam modules which includes Points, Theory, and Herbs, plus TCMtests.com Reference section which includes: Points Atlas, Points Book, Acupuncture Tables/Charts, Flashcards, Acupuncture Research, and TCMtests.com Book Tests sections.

California Exam Review Subscription 
Access to all the California State Board Exam modules which includes Acupuncture, Foundations, Points, Biomedical, California Medical legal, and California Herbs, plus TCMtests.com Reference section which includes: Points Atlas, Points Book, Acupuncture Tables/Charts, Flashcards, Acupuncture Research, and TCMtests.com Book Tests sections.
Professional Comprehensive Review Subscription

$980.00 per subscriber per YEAR (365 days)

$385.00 per subscriber per Term (three-months)

California Exam Review Subscription

$980.00 per subscriber per YEAR (365 days)

$385.00 per subscriber per Term (three-months)

APPENDIX B -  INSTITUTIONAL ENROLLMENT FORM
TCMtests INSTITUTIONAL Enrollment Form

Name of Institution ____________________________________________

Contact Person ________________________________________________

Address ______________________________________________________

City _______________________________ State ______ ZIP ___________

Phone ______________________ Dean E-mail_______________________

Enrollment period:

Term Start Date:____________           Term End Date: __________

YEAR (365 days) start Date: __________

Subscription Fees:


Professional Comprehensive Review Subscription:

        YEAR __________ subscribers x $980.00 =  $________

         Term ___________ subscribers x $385.00 = $________


California Exam Review Subscription:

          YEAR __________ subscribers x $980.00 = $________
          Term ___________ subscribers x $385.00 =   $________


                                       Total subscription fee:     $________
Make check payable to: TCMtests, LLC, 150 East Huron Street, Suite 1104, Chicago, IL 60611  

APPENDIX C -  STUDENT ENROLLMENT FORM
STUDENT LIST

Please Print

FIRST NAME                  LAST NAME                                        EMAIL ADDRESS
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